STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BROWARD COUNTY SCHOOL BOARD,

Petitioner,

M CHAEL RANSAW

)
)
|
VS. ) Case No. 02-0994
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division
of Adm ni strative Hearings, conducted the final hearing in Fort
Lauderdal e, Florida, on April 17, 2002.

APPEARANCES

For Petitioner: Carnen Rodriguez, Esquire
Carnen Rodriguez, P.A
9245 Sout hwest 157th Street, Suite 209
Mam , Florida 33157

For Respondent: David T. Alvarez, Esquire
Alvarez & Martinez, L.L.P.
One East Broward Boul evard, Suite 604
Fort Lauderdal e, Florida 33301

STATEMENT OF THE | SSUE

The issue is whether, in violation of Section 231.36(1)(a)
and (6), Florida Statutes, Respondent conmtted m sconduct in
of fi ce when he pawned a school |aptop conputer and, if so, what

di sci pline shoul d be i nposed.



PRELI M NARY STATEMENT

By letter dated January 30, 2002, Dr. Frank Till,
Petitioner's Superintendent, informed Respondent that he would
recommend to the School Board that it suspend himw thout pay
for ten days fromhis position as assistant principal. By
Adm ni strative Conpl aint dated January 30, 2002, Petitioner
al l eged that on July 19, 2001, Petitioner assigned to Respondent
an Apple G4 Titanium |l aptop conputer val ued at about $2500.
The Adm nistrative Conplaint alleges that, on August 25, 2001,
Respondent pawned the conmputer at Richie' s Pawn Shop in Tamarac
for $350.

The Administrative Conplaint alleges that Respondent did
not return to the pawn shop to redeemthe conputer until
Sept enber 12, 2001--the day after he had received a
hand- del i vered notice from Petitioner advising himthat he was
under investigation for msuse of School Board property.

The Adm nistrative Conplaint alleges that Respondent thus
m sused institutional privileges for personal gain or advantage,
in violation of Rule 6B-1.006(4)(c), Florida Adm nistrative
Code; conmmitted inmmorality, in violation of Section
231.36(1)(a), Florida Statutes, and Rule 6B-4.009, Florida
Adm ni strative Code; and m sconduct in office through the
vi ol ati on of various provisions of the Code of Ethics of the

Educati onal Profession, in violation of Section 231.36(1)(a),



Florida Statutes, and Rule 6B-4.009(3), Florida Adm nistrative
Code.

The Adm nistrative Conplaint requested a recomendati on of
discipline in the formof a ten-day suspension w thout pay and
transfer to an instructional or guidance position, in the sole
di scretion of the Superintendent, for a period of three years,
after which, if Respondent conpletes three years of satisfactory
eval uations, he would be eligible to return to an adm ni strative
posi tion.

At the hearing, Petitioner called two witnesses and of fered
into evidence one exhibit. Respondent called five w tnesses and
of fered into evidence no exhibits. The parties jointly offered
into evidence five exhibits. Al exhibits were admtted.

The court reporter filed the transcript on May 3, 2002.

The parties filed their proposed recomended orders on May 16,
2002.

FI NDI NGS OF FACT

1. Respondent is 33 years old. His father has served
Petitioner as a principal, and his nother has served Petitioner
as a primary specialist; conbined, Respondent's parents have 64
years' service in Petitioner's school system Respondent
att ended hi gh school locally, where he achieved prom nence as a

football player, and continued his football career in college.



2. Petitioner hired Respondent in an instructional
position on July 1, 1992, shortly after he obtained his
bachel or's degree. Respondent began work as a pool substitute.
At the tinme, he was al so pursuing a naster's degree in guidance.
When a gui dance job becane available, Petitioner hired
Respondent as a gui dance counsel or.

3. After four years as a gui dance counsel or, Respondent
becanme an assistant principal in March 2001 at a m ddl e school .
Three assistant principals help the principal at this mddle
school. Respondent's duties include supervision of discipline,
safety, and mai ntenance of the school.

4. On July 19, 2001, Respondent's principal assignhed to
Respondent an Apple G4 Titanium | aptop conputer. Respondent
understood that he was to use the conputer for school -rel ated
job duties, such as staff devel opnment and cl assroom use.

5. On August 25, 2001, Respondent took the conmputer to
Ri chie's Pawn Shop in Tamarac to pawn the conputer. Respondent
di scl osed to the pawn shop owner that the conputer was owned by
Petitioner, not Respondent. However, the pawn shop owner, who
had known Respondent nearly 20 years earlier, when he had
purchased itens fromthe shop, neverthel ess all owed Respondent
to pawn the conputer. Respondent signed a docunent that

represented that he owned the conputer.



6. Pursuant to the agreenent, the pawn shop owner gave
Respondent $350. The agreenent provided that Respondent could
redeem the conputer at anytine during the next 30 days by
repayi ng the $350 plus a finance charge of $52.50. According to
the agreenent, at the conclusion of the first 30 days,
Respondent coul d redeem the conputer at anytinme during the next
30 days by repaying the $350 plus a finance charge of $105.
After 60 days, Respondent would | ose the right to redeemthe
conput er.

7. Respondent used the noney for expenses on a trip that
he was taking that weekend to retrieve his four-year-old
daughter, who was visiting Respondent's parents in Qcala. The
foll om ng Monday, August 27, Respondent was back at work as an
assi stant principal.

8. Respondent did not return to the pawn shop to redeem
the conputer for alittle over two weeks. On Septenber 12,
Respondent returned to the pawn shop and attenpted to redeemthe
conput er.

9. The prior day, though, a Broward County Sheriff's
O ficer, on a routine check of the pawn shop, had run the
regi strati on nunber of the conputer that Respondent had pawned
and learned that it was the property of Petitioner. The officer
had i nfornmed one of Petitioner's investigators of the presence

of the conputer in the pawn shop. One of the | aw enf orcenent



of ficers then ordered the pawn shop owner to hold the conputer
and not all ow anyone to renove it.

10. Pursuant to the order that he had received, the pawn
shop owner informed one of Petitioner's investigators when
Respondent tried to redeemthe conputer. Contrary to the
al l egation of the Adm nistrative Conplaint, Respondent went to
the pawn shop to redeemthe conputer not know ng that Petitioner
or | aw enforcenment had di scovered the w ongful pawning.
Petitioner recovered the conputer, undanaged.

11. Petitioner's investigator correctly concluded that
Respondent had not attenpted or intended to deprive Petitioner
of the conputer permanently. He also correctly concl uded that
Respondent had not intended to deprive Petitioner permanently of
t he conputer

12. Anong the witnesses attesting to Respondent's val ue as
an enpl oyee of Petitioner was Petitioner's Executive D rector of
Prof essi onal Standards and Special Investigation Unit. The
Executive Director has served Petitioner for 28 years, including
four years as a principal. Wile a principal, the Executive
Director hired Respondent and found hima val uabl e enpl oyee.
When the Professional Standards Conmittee recomended
term nation of Respondent, the Executive D rector suggested to

t he Superintendent that he recommend a ten-day suspension and



t hree-year denotion, which the Superintendent adopted as his
recomendation to the School Board.

13. O her witnesses with considerable know edge of
Petitioner testified to his enthusiasm talent, energy, and
conpetence as an enpl oyee of Petitioner. |In particular,
Respondent's principal, who has served Petitioner for 33 years,
testified that Respondent showed considerable initiative and
exceeded all expectations. Although unaware of the reason for
Respondent's absence, the students and parents all m ssed
Respondent. The principal testified that even the teachers were
unawar e of the reason for Respondent's absence.

14. Describing Respondent as a "trenendous asset” to the
school system the principal testified that the incident did not
di m ni sh Respondent's effectiveness as an enpl oyee of
Petitioner. The tenporary |oss of possession of the conputer
did not prevent Respondent from conpleting any of his work
assignnents, nor did it deprive anyone else fromthe use of a
conput er, as the school has dozens of extra conputers.
Respondent has not previously received discipline as an enpl oyee
of Petitioner.

15. Petitioner's Enployee Disciplinary Guidelines provides

in part:



. DI SCl PLI NARY GUI DELI NES

(a) It is the intent of the School Board to
treat all enployees on a fair and equitable
basis in the adm nistration of disciplinary
neasur es.

(b) Disciplineis a corrective rather than a
punitive nmeasure. In dealing with deficiencies
in enpl oyee work performance or conduct,
progressive discipline shall be adm nistered,
except in situations where inmediate steps must
be taken to ensure student/staff safety.
Progressi ve discipline may include, but is not
limted to: informal discussion, oral warning,
witten warning, witten reprinmand, enroll ment
i n professional skills enhancenent prograns,
suspensi on w t hout pay, denotion, change in
contract status or term nation of enploynent.

(c) There are certain categories of m sconduct,
however, which are so offensive as to render an
enpl oyee no | onger enployable. The only
appropriate disciplinary neasure in these cases
(See Section Il, Category A) is the term nation
of the enpl oynent relationship with the Broward
County School System (F.S., 231.28)

(d) The severity of the m sconduct in each
case, together with rel evant circumnstances

(rrr (c)), will determ ne what step in the range
of progressive discipline is followed. A nore
severe discipline neasure will be used when it
is in the best interest of the students of the
comunity we serve. It is the intent that

enpl oyees who have simlar deficiencies in work
performance or msconduct, will be treated
simlarly and conpliant with the principle of

j ust cause.

* * *



1. DI SClPLI NARY ACTI ON

( CATEGORY A)
OFFENSE PENALTY
(a) Inappropriate sexual Di sm ssal

conduct i ncl uding, but not
limted to, sexual battery,
possessi on or sal e of

por nogr aphy i nvol vi ng

m nors, sexual relations
with a student or the
attenpt thereof

(b) Sale/distribution of a Dismssa
control |l ed substance

(c) Reckl ess display, Di sm ssal
threatening with guns or

weapons on School Board

property or at School

Board events

( CATEGORY B)
OFFENSE PENALTY
(a) Conmitting a Suspensi on/ Di sm ssa

crimnal act--felony

* * *

(c) Unlawful possession, Suspensi on/ Di sm ssal
use or being under the

i nfl uence of a controlled

subst ance

(d) Driving Under the Suspensi on/ Di sm ssa
| nfl uence under the scope
of enpl oynent

* * *



(i) Possession of guns or Reprinmand/ D smi ssal
weapons on School Board

property

(m Any violation of The Repri mand/ Di sm ssa
Code of Ethics of the

Education Profession in the

State of Florida--State

Board of Educati on,

Adm nistrative Rule 6B-1.001

(o) M sappropriation of Suspensi on/ Di sm ssal
Funds
(p) I nsubordination, Repri mand/ Di sm ssal

which is defined as a
continuing or intentional
failure to obey a direct
order, reasonable in
nature and given by and
wi th proper authority

(gq) Unaut horized use of Repri mand/ Di sm ssa
School Board property

* * *
16. Section Ill of the Enployee Disciplinary Cuidelines
reserves to the Superintendent and School Board consi derable
di scretion in inposing discipline, including termnation, for
any just cause. This section identifies a w de range of
aggravating or mtigating factors, including the severity of the
of fense, degree of student involvenent, inpact on the school and
communi ty, nunber of repetitions of the offense, length of tine

since the m sconduct, enploynment history, actual damage,

10



deterrent effect of discipline, actual know edge of the enpl oyee
about the m sconduct, related m sconduct by the enpl oyee,

pecuni ary benefit by the enpl oyee, nental or physical harmto
persons in school or comunity, |ength of enploynent, enployee's
eval uation, and enpl oyee's adherence to self-reporting policy.

17. Although the actions of Respondent in this case may
al so constitute m suse of institutional privileges, they are
best defined as m sconduct in office. The record fails to
establish that these actions rise to the level of imorality.

18. The unl awful pawni ng of a school conputer reduces an
enpl oyee' s effectiveness as an enpl oyee of the school system
even if, as here, few adm nistrators, teachers, students, or
parents know of the m sconduct. Unlawfully pawning a school
conmputer is a betrayal of trust that, once detected, is
necessarily known by at |east sonme superiors of Respondent, and
their know edge of this m sconduct reduces the trust they can
pl ace in Respondent and nust be able to place in each enpl oyee,
especially adm nistrators.

19. Nunerous mitigating factors apply in this case. The
offense is not especially severe, especially given Respondent's
intent to redeemthe conputer prior to the maturity date of the
pawn. Nothing in the record suggests that Respondent or any
ot her of Petitioner's enployees was prevented or inpeded from

performng his or her duties due to the pawning of the conputer

11



for less than three weeks. The incident does not involve
students. It is an isolated incident, and Respondent has not
previ ously been the subject of discipline during his ten-year
tenure with Petitioner. Respondent has been an outstandi ng
enpl oyee. Another mtigating factor is Respondent's relative
youth. Qoviously, aggravating factors are that the incident
i nvol ves pecuni ary gain on Respondent's part, although a
rel atively nodest anmount, and Respondent did not self-report.
20. Another aggravating factor is the deterrent effect of
discipline in this case. Petitioner is justifiably concerned
wi th safeguarding its conputers.
21. (OQoviously, the nost applicable provision fromthe
di sciplinary guidelines is unauthorized use of school property,
for which the penalty ranges fromreprinmand to dismssal. In
sone respects, the pawning of the conputer is a mnor instance
of the unauthorized use of school property because Respondent
was W thout the conputer for |less than three weeks, did not need
the conputer during that time to performhis school work, did
not consune the property or shorten its useful life during its
unaut hori zed use, and never intended to permanently deprive
Petitioner of the conputer. Also, others at his school did not
go w thout conputers while Respondent’'s conputer was in the pawn

shop. In one respect, the pawning of the conmputer is a serious

12



i nstance of the unauthorized use of school property because it
i s an expensive asset of the school.

22. The disciplinary guidelines also require the
i mposi tion of progressive discipline. The range for the
unaut hori zed use of school property is reprimand to di sm ssal
Petitioner has inposed denpti on and suspensi on, which nore
cl osely approach di smssal than repri nmand.

23. Petitioner's selection of discipline in this case is
driven nostly by a desire to achieve deterrence and fairness.
Petitioner must discourage its many enpl oyees from pawni ng
school computers and ot her expensive, portable electronic
equi pmrent, even in situations, as here, where they do not intend
to deprive Petitioner permanently of the asset. Deterrence is a
| isted aggravating factor, and, given the potential for a
problemw th this kind of behavior, deterrence is the nost
i mportant aggravating factor.

24. The fairness issue is nore problematic for Petitioner.
Petitioner is comendably trying to treat Respondent as it has
treated two other, nonadm ni strative enpl oyees who were caught
m susi ng conputers. In one case, an enployee broke into a
secure area, stole a conputer, and pawned it. In the other
case, an enployee with authorized possession of a conputer
pawned it, possibly with the intent of permanently depriving

Petitioner of its property. Qherwi se, the facts concerning

13



aggravating and mtigating factors in these two cases are not
devel oped in this record.

25. The three cases are the sane in that enpl oyees pawned
school conmputers, but, based on this record, the resenbl ances
end there. Respondent is a relatively young person, who
adm ttedly exercised poor judgnment, but his enploynment record
with Petitioner has been outstanding and this m sconduct
constitutes an isolated incident.

26. An inportant part of this case is the testinony of
experienced, mature coworkers and superiors, who are inforned
about the incident and have known Respondent for many years.
Supporting Respondent in his effort at |east to reduce the
puni shment, these enpl oyees provide a bal anced view of the
conpeting factors in finding the appropriate discipline. They
wei gh the inportance of deterring enployees from m susing
expensi ve school equi pment agai nst the inportance of, as
provi ded by Petitioner's disciplinary guidelines, treating
di sci pline not as punitive, but as corrective--in recognition of
the fallibility of the human el enent and its preemnm nence anong
Petitioner's assets.

27. The Adm nistrative Conplaint seeks a 10-day suspensi on
and denoti on under one factual m sunderstandi ng--that Respondent
did not redeemthe conputer until after he knew that Petitioner

had uncovered the m sconduct. Under all of the circunstances,
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including Petitioner's use of progressive, corrective
di scipline, the nost serious discipline authorized by the
disciplinary guidelines is a 10-day suspension w thout pay.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Sections 120.57(1) and
231.36(6)(a)2, Florida Statutes. (Al references to Sections
are to Florida Statutes. Al references to Rules are to the
Florida Adm nistrative Code.)

29. Section 231.36(6)(a) authorizes the suspension or
di sm ssal of Respondent at anytinme during the termof the
contract for "just cause."™ Section 231.36(1)(a) provides that
"just cause" includes "m sconduct in office.” Rule 6B 4.009(3)
defines "m sconduct in office" as a "violation of the Code of
Et hi cs of the Education Profession as adopted in Rule 6B-1.001

., and the Principles of Professional Conduct in the
Education Profession in Florida, as adopted in Rule 6B-1.006
., Which is so serious as to inpair the individual's

effectiveness in the school system™

30. Rule 6B-1.006(4)(c) provides that an educator "[s] hal
not use institutional privileges for personal gain or
advant age. "

31. Petitioner has not proved imorality. Anong ot her

t hi ngs, Respondent was not caught stealing the conputer.

15



Clearly, though, Respondent has conmitted m sconduct in office
or has m sused institutional privileges. Gven Petitioner's

di sci plinary guidelines, which cover unauthorized use of School
Board property, the distinction between the two offenses is

uni mportant. Both offenses fall under statutory m sconduct, so
Petitioner nust also prove that Respondent's actions were so
serious as to inpair his effectiveness in the school system
Probably, m sconduct in office generally describes Respondent's
actions better than use of institutional privileges for gain or
advant age.

32. This case presents the reverse of a nore conmon
situation, in which an educator has not commtted any offense,
but maj or segnents of the relevant communities, aware of the
charges, have forned adverse opinions so as to nake it nore
difficult for the educator to continue to serve as an effective
enpl oyee of his or her school board. Here, there is little
evi dence of |oss of effectiveness, partly due to a | ack of
knowl edge of Respondent's m sconduct. However, |oss of
effectiveness arises fromthe obvi ous know edge of a few persons
within the District, including of course the Superintendent, of
a clear act of m sconduct.

33. For the reasons set forth in the Findings of Fact, the

appropriate discipline in this case is a ten-day suspensi on

16



wi t hout pay and not a ten-day suspension wthout pay and a

denoti on.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Broward County School Board enter a
final order finding Respondent guilty of m sconduct in office
and inmposing a ten-day suspension w thout pay.

DONE AND ENTERED this 2nd day of July, 2002, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of July, 2002.

COPI ES FURNI SHED
Dr. Franklin L. Till, Jr., Superintendent
Broward County School Board

600 Sout heast Third Avenue
Fort Lauderdale, Florida 33301-3125
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Honorabl e Charlie Cri st
Conmmi ssi oner of Education
Departnment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

Carmen Rodriguez, Esquire

Carnmen Rodriguez, P.A

9245 Sout hwest 157th Street, Suite 209
Mam , Florida 33157

David T. Alvarez, Esquire

Alvarez & Martinez, L.L.P.

One East Broward Boul evard, Suite 604
Fort Lauderdale, Florida 33301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order nust be filed wth the agency that
will issue the final order in this case.
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